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MATTER OF:  w, s, Brandenburg, Herbert C, Johnson no199>

and William E. Thompson - Overtime compensation

DIGEST: 1, Claims of civilian guards for overtime compensa~
tion denied prior to Eavlor v, United States,
. 188 Ct, Cl1, 331 (1872) on basis that any carly
reporting was offset by paid lunch period are
again denied on same basis,
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2. Claims of civilian guards who request reconsidera-~
tion of their claims for overtime compensation
denied prior to Baylor decision, which only pre-
sent issue of wheﬂ%er overtime was properly authorized,
will be forwarded to employing agency for determination
in light of Baylor standards, Agency should pay
or deny such claims, only referring doubtful claims
to Comptroller General.

3. Claims of civilian guards who recuest reconsideration
of their claims for overtime compensation denied
prior to Baylor decision, which present issue
previously rcsolved agains claimant, cther than
{ssue of proper authorization, should be initially
handled in accordance with procedures generally
applicable to requests for reconsideration,

4. Claims of civilian guards for overtime compensation
presented for first time pursuant to decision in Eaylor
&nd for periods prior to effective date of Fair Labor
Standards Amendments of 1574 should be forwarded
to employing agency for payment or denial of claim
In accordance with law as established in Baylor
Only claims considered doubtful or reclainis sh ould
be forwareded to Comptroller General for decision.

5. Employee, cook at Chanute Air Force Base, claimed
overtime for early reporting and delayed leaving.
Claim is disallowed since record indicates that,
although he was reocuired to wear "Mess: White"
uniforms, there was no requirement for early
reporting or leaving and he had the option to wear
uniform to and from work,
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This decision concerns the claims of W. S. Drandenburs,
Herbert C. Johnson, and ¥illiam E. Thompson for overtine compen-
..sation beliaved due incident to their euployuent with the Joverne-
ment. The claims cover pariods prior to the effective date of thne
overtime provisions of the Fair Labor Standards Auendinents of 1574,
Public Law 33-259, approved April 8, 1974, 33 Stat. L5 et seq.

In B-174069, September 11, 1974, we set forth procedures to bs
employed in handling overtime compensation claims in accordance
with the standards enunciated in Baylor v. United States, 193 Ct. Cl.
331 {1%72). The present decision amplifies and medifies procedures
for handling such claims.

The claims of 4. S. Brandenburg and ilsarbert C. Johnson, which
were 2 of 37 similar claims for overtime pay for early reporting
were reczived in our Claims Diviaion in Septewber 1564. (. Branden-
burz's claim was developed by the Departrent of the Mavy as a typical
case and was returned for zdjudication. The claim was disallowed
since, while the early rcportin~ time was requirad, such time was
more than offset by lunch periods taken on Governieont time. The
matter was reconsidered and in dscision 3-156407, July 7, 1955, the
disallowance was sustained.

On October 17, 1974, the Department of the Navy forwarded to
our Transportation and Claims Division (now Claims Division) a new
e¢lain from !r. Prandenburg on the same matter based on the deci-
sion in daylor v. United States, 152 Ct. Cl. 331 (1%72). The
claiw was recurned to the Department of the Mavy on January 16, 1375,
in accordance with decision B-174069, September 11, 1974. On
May 15, 1975, the claim was returned to us for a decizion. The
Havy ctated that the claim was teturned to GAO in accordance with
B-174069, September 11, 1974, which reads in pertinent part as follows:

n% # & If on further developing the record

of any appeal, however, the employing azency

still has doubts as to the propriety of paying

the employee for overtine or if the employinz
agency still feels paywent should not be nads,

tne appeal and developed record should be for-
warded to the Comptroller General for a decision.”

The facts with respect to the claim of Mr, Herbert €. Johnson
are sssentially the same as the facts supportinz the claim of
M. Brandenburz. Based upon our Claims Division's disallowance
of the claim of . Brandenburg, which was submitted as a typical
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clain, the Department of the Navy disallowed the claims of 37 other
individuals, including ifr. Johnson. At the request of the President
of thz National Federation of Federal Employees the matter was
reconsidered and the disallowance of the claims of tha 32 employees
was sustained by Comptroller (eneral decision B-156407, dated July 7,
1965. The only difference in the status of Mr. Johnson's new claim
and the clain of . Brandenburg is that M. Erandenburgz's claim
was submitted first to the Depart.ent of the Navy, which referred
the claim to GAQ, while Mr. Johnson submitted his new claim directly
to GAO, Both claims were subsequently referred to the Department

of the {avy for development of the record and for a determination
of the mekits.

The Baylor decision altered the standard used to deternine
whether the proper officlal authorized overtime, Prior to Baylor
the standard was whether the overtime was specifically ordered by
a competent reszilation. The standard enunciated in Baylor is
whetlher the employecs were induced Py their superiors to perfornm
overtive. In B-17406Y, supra, it was stated that:

" % % ® since the standards of law usad prior

to Faylor to determine the propriety of claims
for overtime compensation were erroneous, the
correct standards as 3et out in Baylor and as
explained in our decision of 53 Comp. Gen. 489,
supra, must now be applied to appeals of those
adverse settleients made prior to Baylor * # &.n

The oaly pre-Baylor standards found to be erroneous are those con-
cerning whether the overtime was authorized or approvad. Thus, only
those casas which were decided azainst the claimant on the basis that the
alle;ed overtirnie was not properly authorized and approved require
redetermination in light of the Baylor standards.

Blaims presentinz only the 1ssue of whether the overtime was
properly authorized and approved should be initially decided by the
employing azency. Such claims received by GAO will be transmitted
to the employinz arency since there has not been aany agency determina-
tion of the issue in lizht of the Baylor standards. The agency has
authority to pay such claims in which it has no doubt as to the
lezality of payment. Similarly, the azency may deny claims on the
basis that the overtime was not authorized or approved in accordance
with the Baylor standards. Such claims should be subitted to GAO
for adjudication only if the claim i3 considered doubtful by the
azency or if the claimant appeals from the asgency's denial of his claim.

-3 -




8190407

However, the prosedures diflfer in cases whera GAD hes pravioualy

reanlyad an issue azsiast tha clalsant otner than the {stae of

~atner the overrite way properly avinorized or arproved. Iivce we
have overrules oxly those portions of pre-jaylor decislons wilch con=
cers tna =tarzarid for suttorization and approvzl, the gnploying dency
coss 0% nave sutharity to pay claizs that involve asadticnal

24198 which wg haze resolved asulnat the clainant, Inritially, =2uch
cazes 330ul% se haniled in accordsmce with the procdiures ;encrally
apnplicable to rejuasts foc reconsideratish, Until 1t zppoars O us

nat L4 ray be approyriate tH reversa2 car priop datersinatiza of an
issue {(other thzn pfoper authorfzatics and approval ), transoitial
of tha clal~ to the asency 13 nol nuceszary slaca e 2evrsloped racoprd
already exiati. Jowdver, if it appoars that tne Lssus of rpeoper
sutherizatinn and ayproval &y be dsiercinative or 2L furtier 'acts
with ro2rest to anothwer i3cae gre dzsiravle, the clals will de Lranse
eitted to the exployiny azency for furiler Sevelopuant.

oap dozcisien dizallowins tha claius of 'r. Hrandenbur: and
e, Joumucn did not tuarn on s detersisation that tie early reporting
+4 1@ war not propaply zuthorized or approved, bat raller on a veter-
slratisn that the reguirsd azrly reporting was oifsel dy & cald
lunch pariod. As §ndicated adove, in circuastarces waere recovwry

'nat seen Sraviouzly d¢leallowad by 30 for a reazon oiher than 2

>

detersinatios that e overtise was not authorize: =2 approved, the
elairast §a mot entitlad <o ancthar adjualcaltion of wis estire

clztn 2olaly cn the basts that the atandapds lor dols aiaicg authord -
sation rave bLeen alterec by tho lavior Jeclision, fceordingly, in the
absence of any naw evidence to indicats what the sworiite allenedly
performed by “r, Srandendury and fr. Jonn2on wax pot offnnt by a

paid laneh period, we preaffira our prboap decisive nisgliowin: lhelr
dlalas,

*ne claiz of Willtlas E. Thompsoa wiz peenival lleectly fron
the clalnast on April 1, 1974, OSare Transporiztics and Clai~a Uivli-
sian {no# Clal=s uivisios), by leitsr Zatzd July ii, 1374, roquostsd
an aj-inistrative peport froz tha Sooortoent of Lw AP Fcrce. 3y
lotter dated ‘svasbar L, 1:74, the [iwislon iraotructed tie leparte
nest of tha ALr Force 1o cisvezer? itne request for an atzirdzirative
rejort and > handle trha clads "in doceoriance wit decisicn of hid
Offica, 2174387, et gi., ‘ated Depteroer 13, 1074, % ¥ oyhjen T
provides thab clalss of this type ahould b2 settled vy the employing
arency excapt wioere luere is doudbt concerning tre mpplication of
the Bsylsr statderd to Lhe facts of a particular case.”
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Tho clai~ war patursrs Lo AT without pricr adninistrative sction

F* without a roesueoreation as to paviani,  wiih ralerance L0

1, Tiresannzl at Chanuts Alr Forcz Zaca sLateds Oy
pa4w 3 af g rofepeanced dacision Lno aancy 1% lantructa To for-
ward disalloucd alat.s to tne Connirollor Tarerial cncizicn.?

fer a

1
Livra

Tue asErcy is 4:p;r&“L1y slacunstruain- car iostruc .
fratpucticns 05 paw 3 of ZelT4I4%, suwra, for foerwardin dizallowss
29 fros rae sr o oastle manta, Only Lhe part

clat .3 concopn an
3 n oL apng e clats o e, dyron W

? en “a hatvt li~' s grirtoal ¢ladon wiilen ors 2ot

of 3 pras-aviop saitls ant. Tha proceduron asreally

] snl i procaadain: ort-intl overtica

LiisrA, the 3’1”““"&‘ jre Lis saye

ths aubiig -
aprlicabls o alatns o
clsiia.  As Wo 2tataa ir
~rt of overti-s

“plovi" Qoancd it Gan o :Q;bt a3s o
i~ilarly, if tnere i
1P”’j ahsuld azllow
goabtlivl or Lhoss
Iowance an0uld Lo

: ariel apraruntly =lsconstruzd
Al Ly L '«J"“ retgulred Lo a1l
i f vuey wera for cisillcsanca. In ths
Thaspnnn Lase thae x:ency stiisd (hat tcu cluiss couild 2 dnoled 4o
shameoe of an official and aromoval ordap wukich 2 paguirsd 19 W63
starutes for paysent of ovartise fay ans tha 1ace of vi‘"'ce LRt
iy Thonnaon was Yinsused by riz sugerviszor® to roport esrly or
leave lata, as civted 0 the gggég:'ie::;ios. Tha record aloo iscicaten
Lhat, althouth P THOUEB07%, A LK, W3S caquirael L0 W2Ar 4 B33
dhata® usirsme, thupe <33 50 reguiescene for early roporting and las
lach eavyin. ciition, 008 seryiza eployess nhad tha option
: rilors PG work.  suerafora, ths cliim wys et fer

graar the TAVISE SuNards.
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Accordin-ly, cur denials of thy clains of Fr.

H
and sy, Jooson are reazcitrses and th2 cladim of . Trospoon is disallowsd,

R. F. Reller

Deput?’ Couprroller fLanaral
of tha Uaitad Stx






